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OPINION

Thepetitioner, LaverneM. Lain, Jr., appeal sasof right from thedenial of hispost-conviction
petition. The petitioner was indicted for aggravated sexual battery, a Class B fdony. On May 19,
1998, he pled guilty to attempted aggravated sexual battery, a Class C felony, and agreed to be
sentenced asaRange |11, persistent offender to ten years at forty-five percent. The petitioner timdy
filed a post-conviction petition, and an evidentiary hearing was held on February 8, 2000, at the
conclusion of which thetrial court denied the petitioner relief. The petitioner contends (1) that his
guilty plea was not entered voluntarily and intelligently and (2) that he received the ineffective
assistance of counsel.

At the guilty pleahearing, thestate said that it would have presented the following evidence
at trial: A ten-year-old victim would have testified that the petitioner put his hands on her vagina.
Officer Tracy Alexander, who interviewed the petitioner, would have testified that the petitioner
admitted to committing the act but gave various explanations for his actions.



At the evidentiary hearing, the petitioner testified as follows: He was forty-four years old,
married, and had two daughters. He could read print writing pretty wdl but could not read cursive
writingwell. Hewasagreat-uncle of theten-year-old victim and lived about two or three milesfrom
her. One day when he got home fram work, his wife told him that their children were having a
problem at school. At the school, Officer Tracy Alexander accused him of sexually molesting the
victim, which he denied. Officer Alexander wrote something on a paper and asked himto sign it.
He said that he could not read it becauseit wasin cursive and asked Officer Alexander what it said.
Officer Alexander told him that it was what they had been talking about and not to worry about it.
Because he had told Officer Alexander that he had not done anything, he signed the statement. He
was arrested, and the public defender was appointed to represent him.

The petitioner testified that he talked to his attorney three times before his case went to the
grand jury and that he told his attorney that he was innocent and that he did not read the statement
he had signed. He said that his attorney did not request a preliminary hearing and never discussed
with him moving to suppress his statement. After he was indicted, he received a letter from the
victim, which included the statement, “ | am sorry | told them what Sharontold meto say.” Heasked
hiswife if anyone helped the victim write the letter, and she said that no one had. He made copies
of the letter and gave them to his attorney.

The petitioner testified that his attorney brought paperwork to him before trial but that he
gaveit to hiswife because he did not havetimeto read it overnight. Hestated that his attorney told
him that the possible ranges of punishment were twentyyearstolifein prison but said that if the case
went to trial, he would get life in prison without parole. Hisattorney also said that if the case went
totrial, he would not cross-examine the victim or any of the ather witnesses. The petitioner stated
that when he entered his guilty plea, the judge asked him, “Do you have any questions, second
thoughts, hesitancy, reservations, or anything you want to ask or say about the proceeding?’ He
responded, “ Anything | say ain't going to help me out,” meaning that he had no choice but to plea
guilty because his attorney was not going to cross-examine any witnesses and if convicted by ajury,
he would get life in prison.

On cross-examination, the petitioner acknowledged that at the guilty pleahearing, he stated
that no one had done anything to cause him to plead guilty against hiswill and that he was entering
thepleavoluntarily of hisownfreewill. Thepetitioner admitted that hisattorneydiscussed with him
the poss bility of receiving a Range Il sentence because of prior convictions and that a conviction
on aggravated sexual battery required sarvice of eighty-five percent of the sentence. The petitioner
acknowledged that his signed statement said that he had the victim lie on a bed naked and that he
then put his hand on her vagina and told her not to let aboy do this to her because it would causea
rape. He stated that the statement was false and that he told Officer Alexander only that he was
innocent.

Dale Conn, aninvestigator for the public defender, testified asfollows. He investigated the

petitioner’ scase, whichincluded copying the petitioner sentirefilefromthedistrict atorney’ soffice
and talking with Tracy Alexande and the petitione’ s wife. He also met with the petitioner three
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or four times, and they discussed the contents of thefile, including the petitioner’ sconfession. They
also talked about the victim’ s subsequent letter and the possibility of Range Il sentencing because
of the petitioner’ s prior convictions. Mr. Conn testified that he was present on two occasions when
the petitioner and hisattorney met, and he stated tha the attorney never guaranteed any sentence,
never mentioned life in prison, and never refused to cross-examine any witnesses.

On cross-examination, Mr. Conn testified that the petitioner had alimited ability to read and
write. He said that the peitioner denied touching the victimwhile she was naked but said that he
may have touched her vaginaover he clothes. He stated that aletter signed by the victim stated, “I
missyou alot. | hopeyou will beout soon. | am sorry that Sharon lied about you. | am sorry| said
what Sharon told meto say.” He said that although the letter on its face did not say that thevictim
had lied, the petitioner's family had told the petitioner that the victim had changed her story. He
admitted that he did not interview the victim.

The petitioner’strial counsel testified as follows. He had been the Coffee County Public
Defender for over ten years. He never told the petitioner that he would refuse to cross-examine
witnesses or that the petitioner would get lifein prison if the casewent to trial. He explained to the
petitioner the offense with which he was charged and the potential sentencing ranges he faced,
including that if convicted of aggravated sexual battery, hewould be required to serve eighty-five
percent of hissentence. He gave the petitioner a sentencing chart, a copy of the statute, and acopy
of everything that wasin thedistrict attorney sfile. Hetalked with the petitioner about thevictim’s
subsequent letter, although he questioned whether the victim wrote it. The petitioner admitted to
him that he touched the victim on her vagina over her clothes because he wastrying to teach her a
lesson about what could happen to her if she did not behave.

The public defender testified that the original plea offer was for eight years at eighty-five
percent but that, in part because of theletter, he was abl eto negotiate an of fer f or ten yearsat forty-
five percent. He said that he did not file amotion for discovery because thedistrict attorney had an
openfilepolicy. He stated that after talkingto Officer Alexander, he believed a motion to suppress
would have been unsuccessful. He testified that he told the petitioner he thought the state had
enough evidence to get a conviction but that he did not pressurethe petitioner i nto pleadi ng guilty.
He stated that the petitioner seemed to understand everything that they did.

On cross-examination, the petitioner’ s counsel testified that he did not issue any subpoenas
for the preliminary hearing. He stated that he discussed the case with the petitioner, the petitioner’s
wife, thevictim’ smother, and Officer Alexander. He sad that he discussad the victim’ sletter with
the petitioner but not with the victim or with “ Sharon,” whom he could not remember. Hesaid that
the petitioner told him that he did not do what was in his statement. However, the petitioner stated
that he touched the victim’s vagina through her clothes. He told the petitioner that this fact made
no difference in defending against a charge of aggravated sexual battery.

Based upon thisevidence, thetrial court foundthat the petitioner' scounsel wasnotdeficient.
The court also found that the petitioner entered his guilty plea knowingly and voluntarily.
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. VOLUNTARINESSOFTHE GUILTY PLEA

Thepetitioner arguesthat hedid not enter hisguilty pleavoluntarily andintelligently because
thetrial court failed to inform him in open court, as required by Tenn. R. Crim. P. 11(c)(1), of the
nature of the charges to which he was pleading, the mandatory minimum penalty, and the possible
maximum penalty. Thisissue iswithout merit.

We note that this issue was not raised in the petitioner’ s post-conviction petition or at the
post-conviction hearing. Moreover, only constitutional errors can be addressed in apost-conviction
proceeding. See Tenn. Code Ann. § 40-30-203; Overton v. State 874 SW.2d 6, 12 (Tenn. 1994).
Thetrial court’s mere failure to explain the minimum and maximum penalties to the petitioner in
open court is not constitutional error. See Sneed v. State, 942 S.W.2d 567, 568-69 (Tenn. Crim.
App. 1996). Finaly, therecord revealsthat thetrial court did inform the petitioner in open court of
the nature of the charge to which he pled.

II. INEFFECTIVE ASSISTANCE OF COUNSEL

The petitioner also contends that his guilty pleawasinvoluntary in that it resulted from the
ineffective assistance of counsel. The petitioner argues that his attorney coerced him into pleading
guil ty, telling him that he would not cross-examine witnesses and that the petitioner would receive
lifein prison if the case went to trial.

When aclaim of ineffective assistance of counsel is made under the Sixth Amendment, the
burden is upon the petitioner to show (1) that counsel’ s performance was deficient and (2) that the
deficiency was prejudicial in terms of rendering a reasonable probability that the result of the trial
was unreliable or the proceedings fundamentally unfar. Strickland v. Washington, 466 U.S. 668,
687, 104 S. Ct. 2052, 2064 (1984); see L ockhart v. Fretwell, 506 U.S. 364, 368-72, 113 S. Ct. 838,
842-44 (1993). The Strickland standard has been applied to the right to counsel under Articlel,
Section 9 of the Tennessee Constitution. State v. Melson, 772 SW.2d 417, 419 n.2 (Tenn. 1989).
When apetitioner claimsthat ineffective assistanceof counsel resulted inaguilty plea, the petitioner
must provethat counsel performed deficiently and that but for counsel’ serrors, the petitioner would
not have pled guilty and would have insisted upon going to trial. Hill v. Lockhart, 474 U.S. 52, 59,
106 S. Ct. 366, 370 (1985).

In Baxter v. Rose, 523 S.W.2d 930, 936 (Tenn. 1975), our supreme court held that attor neys
should be held to the general standard of whether the services rendered were within the range of
competence demanded of attorneys in criminal cases. Further, the court stated that the range of
competence was to be measured by the duties and criteria set forthinBeasley v. United States, 491
F.2d 687, 696 (6th Cir. 1974) and United States v. DeCoster, 487 F.2d 1197, 1202-04 (D.C. Cir.
1973). Also, inreviewing counsel’s conduct, a*“fair assessment of attorney performance requires
that every effort be made to eliminate the distorting effeds of hindsight, to reconstruct the
circumstances of counsel’s chdlenged condud, and to evaluate the conduct from counsel’s




perspective at thetime.” Strickland, 466 U.S. at 689, 104 S. Ct. at 2065; see Hellard v. State, 629
SW.2d 4, 9 (Tenn. 1982).

The petitioner hasthe burdeninthetrial court to prove by clear and convincingevidence the
factual allegationsthat would entitlehimtorelief. Tenn. Code Ann. § 40-30-210(f). Onappeal, we
are bound by the trial court’s findings of fact unless we conclude that the evidence in the record
preponderates against thosefindings. Jehiel Fieldsv. State, No. E1999-00915-SC-R11-PC, Bradley
County, dlipop. at 6 (Tenn. Feb. 20, 2001) (for publication). Wereview thetrial court’ sconclusions
of law — such as whether counsel's performance was deficient or whether that deficiency was
pref udicial —under apurdy de novo standard. 1d. at 6-7.

In the present case, the trial court found that the petitioner’s attorney represented him
effectively, noting that the petitioner’s attorney investigated the case and discussed with the
petitioner the state’ stheory, his possible defenses, and the possible sentences that he could receive.
The petitioner’ s attorney stated that he never told the petitioner that he would not cross-examine
witnesses and that the petitioner would receive life in prison if the case went to trial. Questions
concerning the credibility of thewitnesses, the wei ght and vaueto begi ven their testimony, and the
factual issues raised by the evidence are to be resolved by the trial court. Henley v. Stae, 960
SW.2d 572,579 (Tenn. 1997). We concludethat thetrial court properly found that the petitioner’s
attorney was not deficient.

Based upon the foregoing and the record as awhole, we affirm the trial court’ sdenial of the
petitioner’ s post-conviction petition.

JOSEPH M. TIPTON, JUDGE



